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 1.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO SEAL RE: MOTION TO COMPEL ARBITRATION 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
Defendant American Automobile Association of Northern California, Nevada & Utah 

(“AAA NCNU”) moves to seal documents filed in support of its motion to compel arbitration.  

Rule of Court 2.550 et seq. governs the sealing of records: 

Unless confidentiality is required by law, court records are presumed to be open. 

. . . 

The court may order that a record be filed under seal only if it expressly finds 

facts that establish: 

(1) There exists an overriding interest that overcomes the right of public 

access to the record; 

(2) The overriding interest supports sealing the record; 

(3) A substantial probability exists that the overriding interest will be 

prejudiced if the record is not sealed; 

(4) The proposed sealing is narrowly tailored; and 

(5) No less restrictive means exist to achieve the overriding interest. 

(R. Ct. 2.550(c)-(d).) 

The Court of Appeal explained that specific information is necessary for the Court to make 

a reasoned decision about sealing records: 

[A] reasoned decision about sealing or unsealing records cannot be made 

without identifying and weighing the competing interests and concerns.  Such a 

process is impossible without (1) identifying the specific information claimed to be 

entitled to such treatment; (2) identifying the nature of the harm threatened by 

disclosure; and (3) identifying and accounting for countervailing considerations.  

The burden of presenting information sufficient to accomplish the first two steps 

is logically placed upon the party seeking the sealing of the documents, who is 

presumptively in the best position to know what disclosures will harm him and 

how.  This means at a minimum that the party seeking to seal documents, or 

maintain them under seal, must come forward with a specific enumeration of 

the facts sought to be withheld and specific reasons for withholding them. 

(H.B. Fuller Co. v. Doe (2007) 151 Cal.App.4th 879, 894.) 

Here, AAA NCNU asserts that the disclosure of the information it moves to seal “could cause a 

competitive disadvantage, injury, damage, or prejudice to AAA NCNU and/or contract stations” 
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and that “AAA NCNU considers the information contained within these documents to be 

confidential and proprietary.”  (Motion pp. 3-4.)  But these conclusory statements fail provide 

the adequate specificity required for the Court to make a reasoned decision on this motion.  

To justify having the records sealed, AAA NCNU must more closely identify the nature of the 

harm threatened by disclosure and account for countervailing considerations.  In addition, 

AAA NCNU must establish that the overriding interest cannot be protected by some less 

restrictive measure, such as redacting terms it establishes to be truly confidential.   

AAA NCNU has not provided such information, however given the history of this litigation and 

the material that was filed in support of this motion, it is possible that AAA NCNU may be able 

to establish the necessary predicate to sealing or redacting some information.  Thus, the motion 

is continued to allow time for supplemental briefing. 

The hearing is continued to May 10, 2018.  AAA NCNU shall file supplemental declaration(s) 
and a brief on or before April 30, 2018.  Plaintiffs may file a response on or before May 7, 2018.  
Briefs shall not exceed five pages. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
Defendant American Automobile Association of Northern California, Nevada & Utah 

(“AAA NCNU”) moves to compel arbitration as to 66 contract stations that are members of this 

class action pursuant to arbitration clauses contained in agreements executed by the parties.  

The arbitration clause in each of those agreements states as follows: 

Any dispute, claim or controversy arising under or relating to this Agreement or 

the parties’ dealings with one another (collectively, a “Dispute”), except for claims 

concerning the validity, scope or enforceability of this section, shall be resolved 

through Binding Individual Arbitration.  The terms of this section are made with 

respect to transactions involving interstate commerce and shall be governed by 

the Federal Arbitration Act, 9 U.S.C. §§ 1-16 (“FAA”), and not by state law. 

[...] 

Neither party will be able to have such Dispute settled by a court or jury trial or to 

participate in a class action or class arbitration.  Other rights that the parties 

would have in court will not be available or will be more limited in arbitration, 

including the right to appeal.  THE PARTIES UNDERSTAND AND AGREE THAT 

THEY ARE EACH WAIVING THE RIGHT TO A JURY TRIAL OR A TRIAL 

BEFORE A JUDGE IN A PUBLIC COURT.  ANY DISPUTE SHALL BE 

ARBITRATED ON AN INDIVIDUAL BASIS. NEITHER PARTY MAY BRING A 
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CLAIM AS A PLAINTIFF OR CLASS MEMBER IN ANY PURPORTED CLASS 

OR REPRESENTATIVE CAPACITY 

(Lewis Dec., Exs. 2-67.) 

Retroactivity  

Plaintiffs contend that the arbitration provision is inapplicable because the provision does not 

provide for retroactive application to suits already pending.  The present case has similarities 

with Cobb v. Ironwood Country Club (2015) 233 Cal.App.4th 960 (“Cobb”).  In Cobb, a 

corporation moved to compel arbitration based on an arbitration provision incorporated into its 

bylaws four months after the plaintiffs’ complaint was filed.  (Id. at p. 963.)  The court held that 

the bylaw did not create a legally enforceable agreement to arbitrate the existing dispute.  (Id. at 

p. 969.)  It reasoned that the application of the arbitration provision to an ongoing dispute would 

qualify as retroactive because it would affect the plaintiffs’ “already accrued legal claims, as well 

as their already accrued rights to seek redress for those claims in court.”  (Id. at p. 967.)   

The arbitration clauses in the present case do not contemplate retroactive application on their 

face.  This supports plaintiffs’ argument that the arbitration provisions do not apply to the claims 

of contract stations that signed arbitration agreements after joining the present lawsuit.   

Nevertheless, AAA NCNU argues that Cobb is distinguishable because the contract there was 

unilaterally imposed by the corporation, while the contracts here were executed by both parties.  

(Cobb, supra, 233 Cal.App.4th at p. 965 [the implied covenant of good faith and fair dealing 

prohibits a party from making unilateral changes to an arbitration agreement that apply 

retroactively to accrued or known claims.].)  However, the Cobb court addressed the issue of 

retroactivity separate from its analysis of good faith, stating that retroactivity posed an 

“additional problem” when there is nothing in the language of the agreement that states that it is 

intended to have retroactive effect.  (Id. at p. 966.)     

Moreover, a number of a federal district courts have similarly found that arbitration clauses that 

do not have retroactive language cannot apply to claims that predate the signing of the 

arbitration agreement.  (See Mohebbi v. Khazen (N.D.Cal. Dec. 4, 2014, No. 13-cv-03044-BLF) 

2014 U.S.Dist.LEXIS 168351, at *31 [Because the arbitration clause did not explicitly 

encompass claims that predated the signing of the arbitration clause, the claims were not 

arbitrable.]; see also Morse v. Servicemaster Global Holdings, Inc. (N.D.Cal. Oct. 4, 2012, No. C 

10-00628 SI) 2012 U.S.Dist.LEXIS 144691, at *14 [Motion to compel arbitration denied because 

the claims predated the execution of the arbitration agreement and the “arbitration language 

was not retroactive on its face”].) 

AAA NCNU further argues that the language used in the arbitration agreements is broad enough 

to encompass past and present claims because the arbitration provision states that it shall apply 

to “any” dispute.  (See Peters v. Amazon Servs. LLC (W.D.Wash. 2013) 2 F. Supp. 3d 1165, 

1173 (“Peters”).)  In Peters, the plaintiff signed the arbitration agreement after the alleged injury 

occurred, yet the court held the claim fell within the scope of the arbitration provision based, in 

part, on the broad language used in the policy.  (Id.) 
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However, the Court finds that Peters is distinguishable.  The plaintiffs in Peters signed the 

arbitration provision prior to filing suit, whereas the class members here signed the arbitration 

after this suit was already pending.  (See Peters, supra, 2 F.Supp.3d 1168 [arbitration provision 

executed in 2010, complaint filed in 2013].)  One may fairly presume that if parties wish an 

arbitration clause to terminate already active litigation, they will clearly and expressly articulate 

such an intent. 

For the foregoing reasons, the Court finds that the arbitration provision does not apply 

retroactively to the 50 contract stations that signed the arbitration agreement after their 

involvement in the present suit.  The motion is denied as to these 50 contract stations. 

Unconscionability  

The Court, however, finds that the issue of retroactivity does not apply to the 16 contract 

stations that have always operated under a contract station agreement containing an arbitration 

clause.  These contract stations executed arbitration agreements prior to their involvement in 

this suit.  While these contracts are not invalid because of retroactivity, plaintiffs contend that 

they are unenforceable because they are unconscionable.  

“[T]he doctrine of unconscionability has both a procedural and a substantive element, the former 

focusing on oppression or surprise due to unequal bargaining power, the latter on overly harsh 

or one-sided results”  (Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1243-1244.)  “The 

prevailing view is that procedural and substantive unconscionability must both be present in 

order for a court to exercise its discretion to refuse to enforce a contract or clause under the 

doctrine of unconscionability.’  (Id.)  “[T]he more substantively oppressive the contract term, the 

less evidence of procedural unconscionability is required to come to the conclusion that the term 

is unenforceable, and vice versa.”  (Id.) 

As to substantive unconscionability, the Court notes that the arbitration agreement does not 

appear manifestly unfair or one-sided on its face.  Plaintiffs assert that the agreements are 

unconscionable because they would effectively require class members to give up their court 

claims that have been litigated now for years.  But this argument does not apply to the class 

members that signed an arbitration agreement prior to joining the class, as they were on notice 

that any arising disputes would be subject to arbitration.  Plaintiffs do not identify any other 

feature of the agreement that might be deemed problematic.  Accordingly, the Court finds that 

the element of substantive unconscionability has not been satisfied.        

Plaintiffs also contend that procedural unconscionability is present.  They argue that these 

contracts were negotiated on a take or leave it basis and that there was unequal bargaining 

power as AAA NCNU essentially had a monopoly on road towing services.  However, plaintiffs 

only assert arguments regarding the bargaining power between AAA NCNU and the contract 

stations generally rather than providing facts specific to each contract that was negotiated.  

Thus, as to the 16 contract stations that have always operated under an arbitration agreement, 

the Court lacks an adequate basis to find procedural unconscionability because the parties’ 

bargaining power was contingent on a number of factors unique to each station.  (See A & M 

Produce Co. v. FMC Corp. (1982) 135 Cal.App.3d 473, 487 [Unconscionability turns not only on 
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a one-sided result, but also on an absence of a justification for it, which is to say it must be 

evaluated as of the time the contract was made.].)  Further, the issue of procedural 

unconscionability is mooted by the absence of any substantive unconscionability, since both 

must be present.   

Accordingly, the motion is granted as to the 16 contract stations that executed arbitration 

agreements in their first contracts with AAA NCNU.  (See 9 U.S.C. § 2; see also Milani v. 

Conticommodity Services, Inc. (N.D.Cal. 1976) 462 F.Supp. 405, 407 [“In the absence of a 

statutory or judicial exception, approval of private arbitration is presumed”].) 

The 16 contract stations whose claims are being ordered to arbitration are those identified on 

page 4, lines 18-20 of defendant’s Memorandum of Points and Authorities in Support of its 

Petition to Compel Arbitration.  The Order After Hearing should identify those 16 contract 

stations by name. 

Requests for Judicial Notice 

Plaintiffs’ request for judicial notice of exhibits A-B and D-Q attached to the Declaration of 

Stephanie D. Biehl is granted.  

AAA NCNU’s request for judicial notice of Exhibits 1-5 attached to AAA NCNU’s request for 
judicial notice is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

 

 


